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Secretary of the M 8 ‘980

Interstate of Commerce Commission P
Washington, D.C. 20423 L1

April 1, 19GBILRSTATE COMMERCE COMMISSIQN'™ A" T =T e V™

ICS Washingten, #. ¢

Enclosed for recordation in the order listed below
pursuant to 49 U.S.C. 11303, please find an original and
three counterparts of each of the following documents:

(1)
March 25,
Agent,

Dear Sir:

Agency and Pooling Agreement dated as of
1980 among Railway Freight Car Services,
and the owners listed on Schedule I thereto.

(2) Management Agreement between Railway Freight Car

Services, Inc., as Agent, and Columbus & Greenville Railway
Company, as Manager, dated as of March 25, 1980.

Inc., as

The names and addresses of the parties to the documents
are as follows:

1. Railway Freight Car Services, Inc. énw/‘v/
North Shore Towers ”
269-10C Grand Central Parkway
Floral Park, New York 11005
Attention: Harvey Polly
2. Columbus & Greenville Railway Company Yt =
P. 0. Box 6000 ™ =0
Columbus, Mississippi 39701 m - =
Attention: Jim Thompson, Treasurer 2 P
M o= W
B & R Company zo L5
P. O. Box 1831 20 2. °
Cincinnati, Ohio 45202 2; :%
o2 <=2
Sandra W. Heimann > =

One East Fourth Street
Cincinnati, ©hio 45202




Secretary of the Interstate
Commerce Commission

April 1, 1980

Page Two

5. Robert C. Lintz
One East Fourth Street
Cincinnati, Ohio 45202

6. Carl H. Lindner, III
580 Walnut Street
Cincinnati, Ohio 45202

7. Stephen Craig Lindner
One East Fourth Street
Cincinnati, Ohio 45202

8. Keith Edward Lindner
One East Fourth Street
Cincinnati, Ohio 45202

9, Allen L. Davis
One East Fourth Street
Cincinnati, Ohio 45202

10. J. Lynn Brewbaker
One East Fourth Street
Cincinnati, Ohio 45202

11. Harvey Polly, Lessee
c/o Railway Freight Car Services, Inc.
North Shore Towers
269-10C Grand Central Parkway
Floral Park, New York 11005

The equipment covered by the documents consists of 50 100-ton

52'6" gondola cars, having identifying marks of CAGY 13,000 through
13,049. -

Please return three stamped copies of each of the enclosed
documents to:

Keating, Muething & Klekamp
18th Floor Provident Tower
One East Fourth Street
Cincinnati, Ohio 45202
Attention: Richard D. Siegel
Very truly yours,

KEATING, MUETHING & KLEKAMP

Y: /Z.%MA@A;&L/
Richard D.liyégebd




Iutecstate Commeree Commisgion  4/8/80
Washington, B.E. 20423

OFFICE OF THE SECRETARY

Richard D. Siegel
Keating,Muething & Klekamp
18th Floor Provident Tower
One East Fourth Street
Cincinnati,Ohio 45202

Dearggp,

The enclosed document {s) was recorded pursuant to the pProvi-
sions of Section 11303 of the Interstate Commerce Act,49 U.Ss.C.
11303, on 4/8/80 at  10:25am , and assigned re-
recordation number (s). 11632 & 11632-A

Sincerely yours,

Agdtha L. Mergeriovich
Secretary .

Enclosure (s)

SE-30
(7/79)



SR 11632

RECORDATION HO.cerrsiusren Filsd 1425

APR 8 198U - 25 AN

AGENCY AND POOLING AGREEMENT

AMONG

THE PERSONS EXECUTING THIS AGREEMENT
AND IDENTIFIED ON SCHEDULE I
AS THE OWNERS

AND
RAILWAY FREIGHT CAR SERVICES, INC.,

AS THE AGENT

DATED AS OF MARCH 25, 1980

(COVERING UP TO 50 52'6" 100 TON GONDOLAS)

v Fi led and recorded with the Interstate Commerce Commission
pursuant to the Interstate Commerce Act on _ , , 1980
at ' Recordation No. . ’




AGENCY - AND POOLING AGREEMENT

‘ THIS AGREEMENT made and entered into as of this 25th day of
March, 1980 by and among Railway Freight Car Sérvices, Inc., a
New York corporation, and those persons executing this Agreement
and identified on Schedule I hereto.as the owners of the railroad

‘equipment described in Exhibit A hereto.

WHEREAS, the persons identified on Schedule I hereto (herein-
after individually referred to as an "Owner" and collectively
referred to as the "Owners") have agreed to purchase from Thrall
Car Manufacturing Company the number of 52' 6" 100 Ton Gondolas
(hereinafter individually referred to as an "Unit" and collectively
referred to as the "Units") listed beside their names on
Schedule 1 hereto; and

WHEREAS, the Owners have agreed among themselves to pool

‘the revenues to be generated by the Units and the expenses

incurred by the Owners in operating and maintaining the Units;
and '

WHEREAS, the Owners desire to engage Railway Freight
Car Services, Inc. (hereinafter referred to as the "Agent") to
per form certain designated functions on behalf of the Owners
with respect to their respective Units and to enforce and perform

"certain provisions of the Management Agreement between Railway

Freight Car Services, Inc., as Owner and Columbus & Greenville
Railway Company, as Manager (hereinafter referred to as "Manager"),
which was assigned by Agent to the Owners on March 25, 1980
(hereinafter referred to as the '"Management Agreement" dated as

of March 25, 1980):; and ‘ :

WHEREAS, the Owners hereby desire to engage the Agent to
perform certain additional functions on their behalf to carry

out their intention to pool the revenues and expenses with respect
to the Units; and

WHEREAS, the Agent has agreed to accept the appointment by
the Owners as their agent and to perform as provided for hereunder;

NOW, THEREFORE, in consideration of the mutual promises
made herein; the Owners intending to be legally bound, hereby
agree as follows: .

Section. 1. Engagement of Agent. The Owners hereby engage
the Agent as their Agent to collect on their behalf amounts due
to or on behalf of the Owners with respect to the Units and
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- disburse funds of the Owners to pay costs, expenses and
obligations of the Owners with respect to the Units, all on
the terms and conditions set forth herein; and the Agent
accepts such engagement and agrees to act as agent for the
Owners and perform in accordance with the terms and conditions
hereof .

The Owners hereby direct the Agent (i) to enter into
that certain Management Agreement with the Columbus & Greenville
Railway Company in the form of Exhibit B attached hereto, for
and on behalf of the Owners; (ii) to exercise, subject to the
terms of this Agreement, the rights and perform the duties
under the Management Agreement, and (iii) to take such other
action specified herein or as Owners may from tlme to time
direct.

Section 2. Term. The term of this Agreement and the
agreement by the Owners to pool expenses and revenues shall
commence as to each Unit upon acceptance of such Unit by
the Manager under the terms of the Management Agreement and shall
continue until March 31, 1995; provided, however, this Agreement
shall automatically be extended for not more than Five (5) -
successive periods of Twelve (12) months each (hereinafter called
an "Extended Term") with respect to all Units not suffering a
Casualty Occurrence (as defined in the Management Agreement)
unless the Owners of at least 75% of the Units give written
notice to all the Owners and to the Agent delivered not less
than Six (6) months prior to the end of the initial term or
any Extended Term of their intention to terminate this Agreement,
in which case this Agreement shall terminate as to all, but
not less than all, of the Units on the last day of the initial
term or the Extended Term set forth in such notice.

Section 3. The Owners' Revenues, Expenses and Net Earnings.

(a) The actual Gross Revenues (as hereinafter defined)
derived from the operation of all the Units and the actual
Operating Expenses (as hereinafter deflned) shall be accounted
for and combined together.

(p) As used in this Agreement, the term "Gross Revenues"
shall mean all income payable or attributable to the Owners
(unreduced by any costs or expenses) derived from the ownership,
management, use, and/or operation of the Units, including
but not limited to all Remittances (as defined in the Management
Agreement) and any additional revenues payable to the Owners under
Section 26 of the Management Agreement. "Operating Expenses"”
shall mean all expenses and costs incurred in connection
with the ownership, management, use, and/or operation of the
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Units, including, but not limited to all charges for any
maintenance or repairs to the Units:; painting, costs of
modification, improvements or additions which are required

by the American Association of Railroads (hereinafter "AAR"),

the Interstate Commerce Commission (hereinafter "ICC"), the

U.S. Department of- Transportation (hereinafter "DOT") or other
regulatory agency or otherwise required to comply with applicable
laws, regulations, or requirements; accounting fees incurred
pursuant to Section 12(d) hereof; legal fees incurred in connection
with enforcing any rights of the Owners in or to the Units or
repossessing the Units; insurance, charges, assessments, or
levies imposed upon or against the Units of whatever kind or
nature; losses from liabilities which are not the responsibility

~of an individual Owner under Section 4(e); and the Owner's pro

rata share of applicable ad valorem, gross receipts or other

~ property taxes.  Gross Revenues and/or Operating Expenses

attributable to a calendar quarter which are received or paid
after the date of payment for such quarter shall be included in
subsequent quarterly distributions and accounted for as Gross
Revenues or Operating Expenses of that subsequent quarter.

(c) Each Owner's Gross Revenues and Operating Expenses
for any fiscal period shall be the product of (i) Gross Revenues
derived from all the Units or Operating Expenses incurred by or with
respect to all the Units for such period, as the case may
be, multiplied by (ii) a fraction the numerator of which is the
number of Units owned by such Owner and the denominator of
which is the total number of Units operated hereunder (or a
weighted average to reflect any Units subject to this Agreement
for a partial period as appropriate). The number of Units operated
hereunder shall be the number of Units actually operated under
this Agreement from time to time during such fiscal period and
if any Units are destroyed or lost, and therefor removed from

this Agreement during such fiscal period, any computation under

this Section 3(c) shall reflect such destruction or loss from the
date of any payment as a result of a Casualty Occurrence (as
defined in the Management Agreement). :

. (d) As used in this Agreement, the term "Net Earnings" shall
mean the Gross Revenues attributable to the Units less the
sum of (1) the amount of the Operating Expenses attributable
to the Units, (ii) all compensation due and payable to the Agent
under Section 5 hereof and the Manager under Section 6 of the
Management Agreement not theretofore paid, (iii) such reserves
as the Owners of a majority of the Units shall, in their
sole discretion, have reasonably created to provide for the
efficient administration of this Agreement, for payment of
accrued expenses not yet due, for the management of the
Units, or for expenses relating to the Units arising or
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payable after the termination or expiration of this Agreement,
- (iv) any amount. due and payable from an Owner pursuant to
Section 4(b) and not theretofore paid.

, Section 4. Distribution to each Owner of Net Earnings;
Payment of Costs and the Expenses.

(a) Regular Distributions of Net Earnings. Within sixty
(60) days after the end of each calendar quarter, the Agent shall
distribute to each Owner the excess of the Net Earnings attributable
to the operation of the Units of such Owner during such quarter,
less ‘a reserve of $300 or such lesser amount per Unit per quarter
as is required to maintain a working capital reserve of $1,500
per Unit at the commencement of each quarter.

(b) Payment of Operating Deficits. Within ten (10)
days of receipt of notice and demand from the Agent, each Owner
shall pay to the Agent the amount by which the sum of Net
Earnings for a calendar gquarter shall be less than -zero.

(c) Payment for Additional Insurance. If the Agent determines,
as provided in Section 6(g) hereof, that the cost of insurance
described therein is unreasonably high, or cannot be obtained,
and an Owner elects to purchase such insurance or any additional
insurance, the cost thereof shall be the sole responsibility of
‘such Owner. Within ten (10) days of receipt of notice and demand
from the Agent, the Owner shall pay to the Agent the cost of any
such insurance placed or purchased by the Owner through the
Agent. The Owner shall also pay to the Agent in the same manner
the cost of any insurance against loss of revenues with respect
to his Units which the Owner has elected to place or- purchase
through the Agent. :

(d)  Payment For Casualty of Any Unit. Any payments,
including, without limitation, insurance benefits or railroad,
manager, or lessee indemnity payments, received to cover the
casualty to any Unit (but not to cover loss of rental payments)
shall be solely for the account and benefit of the Owner
and shall not be included within the term "Gross Revenues".

(e) Payment of Uninsured Losses. Losses for bodi ly
injury or property damage caused by any Unit which are not
covered by insurance are the sole responsibility of '
each Owner. Within ten (10) days of receipt of notice and
demand from the Agent, the Owner shall pay to the Agent the
amount of such liability. '

(f) Receipts and Payments as Acts of Each Owner; Obligations
of Each Owner. In collecting or receiving any Gross Revenues
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and in paying or disbursing any Operating Expenses the Agent

is acting solely as agent for the Owners. The provisions of

Sections 3 and 4 of this Agreement shall not be understood to
diminish or modify the rights of the Owners to receive Gross

Revenues or the Obligation of the Owners to pay Operating Expenses.
Agent agrees to hold any and all monies received by the Agent '
for use of or relating to the Units in trust for the sole use
and benefit of the Owners.

Section 5. Compensation. As compensation to the Agent for

- the performance of services hereunder, each Owner shall pay

to the Agent the following amounts:

(a) Two and One-Half Percent (2-1/2%) of all Gross Revenues
generated by the Units and received by the Owners unless the
mi leage charges received by the Owners of the Units are increased
by not less than One Hundred Percent (100%) without a material
decrease in the per diem or incentive per diem revenues, in
which event, the Agent shall receive from and after the date of
such increase Seven and One—Half (7-1/2%) of all Gross Revenues;

vand

(b) Reimbursement of all costs and expenses (but not
overhead expenses of the Agent) incurred by the Agent in the
per formance of its duties hereunder. .

Section 6. Duties of the Agent. In consideration of the
compensation to be paid to the Agent by the Owners pursuant to
Section 5 hereof, and subject to the agreement of the Owners to
compensate the Agent pursuant to Section 5 hereof, the Agent
shall provide and perform the services on behalf of the Owners
set forth below during the term of this Agreement unless other-
wise directed by the Owners of more than 75% of the Units:

A (a) Immediately upon execution of this Agreement, or as
soon thereafter as reasonably practicable, take possession of
the Units as agent for the Owner for delivery to the Manager
under the Management Agreement for the purpose of managing and
operating the Units, as herein provided.

(b) Use its best efforts to keep such Units placed with
a railroad under a management agreement for the term of this
Agreement, entering into, as agent for Owner, management
agreements providing for the management of the Units on
terms and conditions which are customary in the industry and
acceptable to the Owners and taking such steps as may be required
to insure that all obligations and duties arising under such
agreements are performed or complied with in an orderly and

“timely fashion.
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(¢) In the event that the Units are not leased to a railroad
or placed with a railroad under a management agreement, use its
best efforts to insure that all steps are taken which may be necessary
to have the Units registered and accepted by all hauling carriers
under the Association of American Railroads ("AAR") as required by
the terms of any agreement.

(d) Collect or cause to be collected all payments and car
hire charges due with respect to the Units, identifying itself
as agent for that purpose, and account for and remit all sums
due to the Owners as hereinafter provided.

(e) Enforce all rights of the Owners with respect to management
agreements, including the payment of all amounts under any management
agreement or otherwise with respect to the Units as shall be
appropriate or necessary in the judgment of the Agent exercised
in good.faith; and take any required or permitted steps and
institute and prosecute legal proceedings in the name of the
Owners as 1s permitted by applicable laws in order to terminate
such agreements and/or recover possession of the Units; and,
when expedient, settle, compromise and/or release such actions
or suits or reinstate such management agreements.

(f) Review all maintenance and repair costs incurred or
to be incurred with respect to the Units so that only necessary or
appropriate maintenance or repair work at the proper charges therefor
is performed and cause the Units to be maintained in good condition,
which shall be equal to or greater than the higher of (i) any
standard required or set forth for the Unit or Units of a
similar class by the AAR, ICC or DOT or any successor thereto,
(ii) any standard set by a lessee or manager, whether by terms
of a lease or management agreement or by other understanding or
agreement between any lessee or manager and the Agent, as agent
for the Owners, and (iii) any standard set by any insurance policy
under which the Units or any of them shall from time to time be
insured, and to arrange for all alterations, modifications,

improvements or additions to the Units to comply with appllcable
laws or regulatlons.

(g) Use its best efforts to place in the Owner's name such
insurance as shall be reasonably available to protect the 1nterest
of the Owner in the Units (with the Agent, in its capacity as
agent for the Owner, being named in each such policy of insurance
as a co-insured or additioned insured), including, without limitation,
insurance against (i) personal liability, including property damage
and personal injury and (ii) loss of or damage to the Units; provided,
however, the Agent shall use its best efforts to effect such
insurance under a blanket insurance policy, or insurance policy
covering each of Owner's Units and other units of railroad equipment



owned, leased or managed by the Agent and such insurance need

not be placed in the Owner's name so long as the Owner is named

as an insured; and provided further, however, that if the Agent
determines that the cost of insurance described above is unreasonably
high or cannot be obtained, the Agent need not place or acquire

such insurance and shall so notify the Owners.

(h) Pay in each Owner's name all personal property taxes and
other taxes, charges, assessments, or levies imposed upon or
against the Units of whatsoever kind or nature and, in the Agent's
discretion, defend against any such charges and seek revision of
or appeal from any assessment or charge deemed improper, all such
actions to be in the name of each Owner and in accordance with the
Management Agreement;

(i) Monltor and record, and, in the case of Units used on
or off the line of a railroad or manager of the Units, cause such
‘railroad or manager to monitor and record movement of the Units.

(j) Maintain, and, with respect to use of the Units on or
off the line of a railroad or manager of the Units cause ' :
such railroad or manager to maintain, complete and accurate records
of all transactions relating to the Units and make such records
available for inspection by the Owners or any of the Owners'
representatives (including the Agent, in the case of records
maintained by a railroad or manager of the Owners) during
reasonable business hours.

(k) Paint the Units such colors and with such designs as the
Owners may from time to time approve and place reporting-marks or
such other marks, legends, or placards on the Units as shall be

approprlate or necessary to comply with any regulatlon imposed
by ‘the ICC or the AAR.

(1) Provide the Owners with advice and recommendatlons
concerning the sale of the Units.

(m) Use its best efforts to collect all sums due the Owners,
including, without limitation, insurance benefits and railroad,
lessee or manager indemnity payments, in the event of damage to,
~or loss or total destruction of, a Unit during the term of this
Agreement and to remit all sums due the Owner as herein provided.

(n) Furnish factual information reasonably requested by
the Owner in connection with Federal and State tax returns.

(o) Perform for the Owners such other services incidental
to the foregoing as may from time to time be reasonably necessary

in connection with the ownership, use and operation of the Units.



Section 7. Authority, and Limitations on Authority, of Agent.

(a) It is recognized that the Agent will act as Agent for
~all the Owners' Units pursuant to this Agreement, and the Agent will
receive from each Owner compensation comparable to that payable

by each other Owner. hereunder. It is further recognized and

agreed that the Agent's services for and obligations to and

rights with respect to each Owner are several. The Agent will

not act or purport to act for or in the name of the Owners of

the Units collectively or as an entity; it being expressly understood
that any actions taken on behalf of the Owners or the Units will

be taken as agent for such Owners, severally and individually,
either naming such Owners or naming the Agent as agent for - -undis-
closed several and individual principals. The parties hereto
expressly recognize and acknowledge that this Agreement is not
intended to create a partnership, joint venture or other entity
among the Owners and/or the Agent. The Agent shall not take any
action or engage in any course of dealing which would suggest or
create an inference that there is any understanding or agreement
between the Owners that they are acting collectively or as an

entity and the Agent shall use its best efforts to assure that

no silence or failure to act on its part creates or sustains any
such suggestion or inference.

(b) The Agent shall not have any authority to offer for
sale, contract or agree to sell or sell any Unit except as the

Owner may from time to time hereafter expressly request or direct;

Section 8. Agent's Warranties. The Agent hereby represents
and warrants that: '

(a) The Agent is a corporation duly organized and existing
in good standing under the laws of the State of New York, and is
duly qualified in all foreign jurisdictions in which such
qualification is necessary.

(b)  The Agent is duly authorized to execute and deliver this
Agreement, and is duly authorized to perform its obligations
hereunder. '

i (c) The execution and delivery of this Agreement by the

Agent, and the performance by the Agent of its obligations
hereunder, do not conflict with any provision of law or of the
Charter or Bylaws of the Agent or of any indenture, mortgage,
deed of trust, or other agreement or instrument binding upon the
Agent or to which the Agent 'is a party.

(d) The execution, delivery and performance of this
Agreement by the Agent and the consummation by the Agent of the



transactions contemplated hereby do not require the consent,
approval or authorization of, or notice to, any federal, state or
local governmental authority or public regulatory body.

(e) The Agent's financial statement as of September 30,
1979, a copy of which has been furnished to the Owners, has been
prepared in conformity with generally accepted accounting principles
applied on a basis consistent with that of the preceding fiscal
year and presents fairly the financial position of the Agent as
of the date thereof, and the results of its operations for the
period then ended, and since such date there has not been any
material adverse change in its financial position.

(f) This Agreement is a legal, valid and binding obligation
of the Agent, enforceable in accordance with its terms.

(g) There are not any pending or threatened actions or
proceedings before any court or administrative agency which will
to a material extent adversely affect the financial condition or
continued operation of the Agent and its subsidiaries on a '
consolidated basis (except as previously disclosed to the Owners
in writing by the Agent) or the ability of the Agent to perform
its obligations under this Agreement.

Section 9. Indemnification. Each Owner shall defend (if
such defense is tendered to such Owner), indemnify and hold the
Agent harmless from and against any and all claims, actions, damages,
expenses (including reasonable attorneys' fees), losses or liabilities
incurred by or asserted against the Agent as a result of the use,
operation, possession, control, maintenance, repair or storage of
the Units; provided, however, that the Owner shall not be required
to defend, indemnify or hold the Agent harmless from and against,
and the Agent shall not be exculpated from, any claim, action,
damage, expense, loss or liability directly or indirectly caused by
or arising from the negligence, bad faith, or willful misconduct
of the Agent.

Section 10. Subordination. This Agreement and the Agent's
authority and rights hereunder are subject to the lien and security
interest upon the Units and revenues generated by the Units held
by any lender to whom an Owner has granted a security interest in
the Units; provided, however,. that all such liens and security
.interests are subject to any lease or management agreement entered
into during the term of this Agreement (1nc1udlng, without limitation,
the Management Agreement) and to the Agent's right to collect
Gross. Revenues accruing during the term of this Agreement.

v . Section 11l. No Withdrawal of Units. The Owners agree and
acknowledge that the continued participation of each Owner "in
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this Agreement is necessary and vital to its effective and profitable
operations. Therefore, no Owner may withdraw his Units from :
said arrangement or terminate this Agreement as to those Units
without the prior written consent of the Owners of not less than

75% of the Units. In the event that an Owner sells or transfers

a Unit, this Agreement shall continue in full force and effect

and the new owner or transferee shall be bound by the provisions
hereof and entitled to the benefits hereof to the same extent as

his predecessor. '

Section 12. Reports.

(a) " Not later than 60 days after the end of each calendar
quarter the Agent will provide to each Owner an unaudited report
showing, in reasonable detail, the Gross Revenues, Operating
Expenses and Net Earnings for such quarter, including the computation
and the allocation of any property taxes and the computation of
the Owner's pro rata share of any items. Such reports shall
also show the amount of Net Earnings, if any, for such quarter
distributed for the benefit of the Owner pursuant to Section 4(a).

(b) Within 60 days after the close of each calendar year, the
Agent will distribute to each Owner a report showing for the fourth
quarter and such year (stated separately) the same information
reported on the quarterly report distributed pursuant to Section 11l(a).

(c) Not later than 60 days after the close of the Owner's

" taxable year {(which will be deemed to be the calendar year unless
the Owner shall otherwise notify the Agent in writing) the Agent

'will deliver to each Owner a statement setting forth all information
(including computation of depreciation and amortization deductions)
necessary in connection with the preparation of the Owner's Federal
income tax returns.

(d) Within 90 days after the close of each calendar year the
Agent will deliver to Owner a report of such independent certified
public accountants as are then acting as accountants to the Agent
and its affiliates, as to their review (which review will not
constitute, and is not intended to be equivalent to, an audit of
the operation of the Units) of the operations of the pooling
‘arrangement provided for hereby, the mathematical correctness of .
the computations made by the Agent in the allocation of Gross
Revenues, Operating Expenses and Net Earnings and the conformity
of the accounting procedures followed by the Agent to the obligations
. and duties of the Agent under this Agreement.

' Section 13. Use of Cars. The Agent shall use its best
efforts to cause any railroad or manager of the Units under
a lease or management agreement (including, without limitation
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the Management Agreement) pursuant to which the Units are expected
to be used off the line of such railroad or manager to prevent the
Units from being used outside the United States. The Agent

shall cause each lease or management agreement for the Units
entered into, or arrangements for the use of the Units made by,

a railroad which expects to use the Units on its own line or a
person which is not a railroad to contain provisions regarding

the identity of the lessees of the Units and the locations of

use of the Units so as to avoid recapture of any allowable invest-—
ment tax credit claimed with respect to the Units.

Section 14. Default. If the Agent shall fail to pay to
the Owners any amount due hereunder for a period of ten (10)
days, shall fail to perform any of its obligations hereunder
for a period of thirty (30) days after written notice of such
default from the Owners or shall file any petition or action
undér any bankruptcy, reorganization, insolvency, or moratorium
law, or any other law or laws for the relief of, or relating to
debtors or any such petition or action shall be filed against the
Agent; the Owners may terminate, effective immediately, the

appointment of the Agent hereunder w1th or without notice to the
Agent.

Section 15. Assignment. Without the prior written consent
of the Owners of at least 75% of the Units, the Agent shall not
assign or transfer its interest in or delegate any of its duties
or obligations under this Agreement or with respect to the Units,
and any attempt to make an a551gnment or transfer without such consent
shall be of no force or effect.

Section 16. Notices. Any notice required orApermitted
hereunder shall be in writing and shall be valid and sufficient

if delivered personally or dispatched in any post office of the
United States by registered or certified mail postage prepald
addressed to the other party as follows:

If to the Agent: Rallway Freight Car Services, Inc.
. - North Shore Towers
269-10C Grand Central Parkway
Floral Park, New York 11005

Attention: Harvey Polley

If to an Owner: To the address set forth on Schedule 1 of
‘ this Agreement;

and any party may change such address by notice given to the other
party in the manner set forth above.

Section 17. - Miscellaneous.
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(a) Governing Law. This Agreement shall be governed by and
construed under the laws of the State of Ohio.

(b) Counterparts. This Agreement may be executed in two or
more counterparts, each of which shall be deemed an original, but
all of which together shall constitute one and the same instrument.

(c) Headings. Titles and headings of the Sections and
Subsections of this Agreement are for the convenience of reference
only and do not form a part of this Agreement and shall not in any
way affect the interpretation hereof.

(d) Amendment. No explanation .or information by either of
“the parties hereto shall alter or affect the meaning or inter-
pretation of this Agreement and no modification or amendment to
this Agreement shall be valid unless in writing and executed by
both parties hereto.

(e) Successors and Assigns. The terms and conditions of
this Agreement shall inure to the benefit of and be binding upon
the respective successors and assigns of the parties hereto.

(f) Waiver. The waiver of any breach of any term or condition
hereof shall not be deemed a waiver of any other or subsequent
breach, whether of like or different nature.

(g) Severability. If any term or provision of this Agree-
ment or the performance thereof shall to any extent be invalid
or unenforceable, such invalidity or unenforceability shall not
affect or render invalid or unenforceable any other provision
of this Agreement, and this Agreement shall be valid and enforced
to the fullest extent permitted by law.

IN WITNESS WHEREOF, the parties hereto have executed thls
Agreement on the day and year set forth below.

RAILWAY FREIGHT CARISERVICES, INC.

o Sl K

Harvey . Pe}zéy AA
> N

OWNER



STATE OF OHIO )
’ : SS.
COUNTY OF YHAMILTON)

Before me this ,@' day of{J&fﬂL ' , 1980,
the Subscriber, a Notary Public, ih and for said County and State, :
personally appearedBhet Lnte,Stdhen Lindev, (o LincoeyTT, 2F Wollev, Sarcly Hiimann, etk Lindnav, dlosnr Pvis
the Owners who executed the foregoing instrument and acknowledgedlﬂnhguwwdﬁ
that they did sign said instrument on their own behalf and with
full power and authority, that the execution of said instrument
is their free and voluntary act. ‘

B ?IN;TESTIMONY WHEREOF, I have hereunto su?i;;ii;? my name and
afﬁiégd,gg;Notarlal Seal this /g4 day of , 1980.

/
. : | NOTARY PUBtak§ Publ

i:;)s{ate of Z?w
My Commission ha€ no Expirdtion date

" Section 147.03 R. C.




STATE OF OHIOFL A )
DUA(_. :+ SS.
COUNTY OF -HAMEETON)

Before me, the Subscriber, a Notary Public in and for said
County and State, personally appeared Harvey Poll@@, President,
of Railway Freight Car Services, Inc., the corporation which
executed the foregoing instrument, who acknowledged that he did

‘'sign said instrument as such officer on behalf of said corporation,

and by authority of its Board of Directors, and that the execution.

of said instrument is his free and voluntary act and deed individually
and as such officer, and the free and voluntary act and deed of said
corporation. . :

IN TESTIMONY WHEREOF, I have hereunto subscribed my name
and affixed my Notarial Seal this A day of Qe ¥ ,
1280,

¥

QKZ;ALL‘)ZL :2222Jéﬁ€%‘&j) :‘f % f,;

NOTARY BUBLIC . s

A

Motary Public, State of Fiar:da at learge 72 = o
My Commissicn Expires May 23, 1980~ - > 2. .

Bended By American Fire & Casvalty, Company,
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STATE OF FLORDA )

) SS.
COUNTY OF Du VAL )

Before me this L day of /QjQAA,éL , 1980,
the Subscriber, a Notary Public, in and for said County and State,
personally appeared Harvey Polly, Lessee, who executed the fore-
going instrument and acknowledged that he did sign said instrument
on his own behalf and with full power and authority, that the

execution of said instrument is his free and voluntary act.

IN TESTIMONY WHEREOF, I have hereunto subscribed my name
and affixed my Notarial Seal this 2 day of

Q@g 73 %/J&«E\

NOTARY PUBLIC

, 1980.

(SEAL)

My Commission expires

Hotary Public, State of Murids 2t Teria’ N
My Commission Expires Ao oy 2,153 R
Donded By Americap Fire & Casual| -ll Cbn,[ ury ~ EA 1



SCHEDULE I

TO

AGENCY AND POOLING AGREEMENT

owners - , Number of Units

B & R Company : 7
P. 0. Box 1831
Cincinnati, Ohio 45202

' Sandra W. Heimann 7
One East Fourth Street
Cincinnati, Ohio 45202

Robert C. Lintz : 7
One East Fourth Street
Cincinnati, Ohio 45202

Car1l H. Lindner, III ) 6
580 Walnut Street
Cincinnati, Ohio 45202

Stephen Craig Lindner : 5
One East Fourth Street
Cincinnati, Ohio 45202

Keith Edward Lindner ' 4
One East PFourth Street
Cincinnati, Ohio 45202

Allen L. Davis 2
One East Fourth Street
Cincinnati, Ohio_ 45202

J. Lynn Brewbaker 2
One East Fourth Street.
Cincinnati, Ohio 45202

Harvey Polly, Lessee 10
Rai lway Freight Car Services, Inc.
- North Shore Towers .

269-10C Grand Central Parkway
Floral Park, New York 11005

Manager's

Road Number

13,005,
13,024,

13,028

13,007,
13,029,

13,032

13,008,
13,034,

13,037

13,018,
13,040,

13,019,
13,045,

13,020,

13,023

13,047,
13,049,

13,001,
13,004,
13,011,

13,015

13,010,
13,025,

13,014,
13,030,

13,017,
13,035,

13,038,
13,041,

13,043,
13,046

13,021,

13,048

13,000

13,002,
13,006,
13,012,

13,026,

13,027,

13,016,
13,031,

13,033,
13,036,

13,039,
13,042,

13,044,

13,022

13,003,

13,0009,

13,013,



EXHIBIT A

TO

AGENCY AND POOLING AGREEMENT

Manager's

Road
Number
v Maximum (Both
Specifications Quantity Inclusive)
100 Ton, 52'-6" CAGY 13,000-
Gondola Cars 50 - 13,049

Delivery

March, 1980
at Chicago,
Illinois
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Exhibit B

MANAGEMENT AGREEMENT
BETWEEN

RAILWAY FREIGHT CAR SERVICES, INC.
AS OWNER

-AND

COLUMBUS & GREENVILLE RAILWAY COMPANY
AS MANAGER

DATED AS OF MARCH 25, 1980

(COVERING UP TO 50 - .52'6" 100 TON GONDOLAS)

Filed and recorded with the Interstate Commerce
Commission pursuant to Section 11303 of Title 49,
United States Code on March , 1980, at

- ", Recordation No.
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MANAGEMENT AGRE MENT, dated as of March 25, 1280, between
RAILWAY FREIGHT CAR SERVICES, INC., a New York corporation as
agent for the cwners listed in 5chedule I to that certain Acency
and Pooling Agreement dated as of March 25, 1280 (hereinafter
called "Owner") and COLUMRUS & GREENVILLE RAILWAY CCMPANY, a
Mississippl corporation (hereinafter called "Manacer").

WHEREAS, Owner has agreed to pur”HPS@ from the manufacturer,

e
cturing Company {the "Manufacturer"), certain

~

Thrall Car Manuf

3

units of raiircad eguipment (hereinafter individuvally called a
"Unit" and Lollectively the "Eguipnent") described in Schedule
No. 1 hereto {(hereinafter called "Schedule No. 1") substantially

in the form of Exhibit A hereto, being simultaneously executed
and delivered by the parties hereto; and

WHEREAS, Owner desires to provide the Eguipnent to the
nager so that Manager may man:ge the Eguipment pursuant to the
rms of this Management Agreeﬁant, and Manager desires to take
ssession of and responsibility as hereinafter set forth for
e Eguilpnent, and to manage the Eguipment pursuant to the provi-
ons hereof;

"8&?;3,‘

w ot
e O

1g premises

NOW, THEREFORE, in consideration of the foregoin
einafter contained, the parties

and of the mutual covenants he
hereto hereby agree as follows:

3

1. Provision and ﬂﬁhs?~hip;Marag ement of Eguipment. Owner
hereby agrees to provide the Eouipment to Manager, and Manager
agrees to accept and manage the Units, upon the terms and condi-

tions hereinafter set forth.

2. Delivery and Au<eptqnpe of Eguipment. Owner will cause
each Unit to be delivered to Manacer at the point or points
within the United States of America at which 3wner shall specify.
Upon such delivery, Manager, at Owner's expense, will cause an
authorized representative of Manager to lnspect the Eguipment,
and if such Eguipnent is acceptable to such authorized representa-
tive and conforms to all ahplihablp governmental regulations, to
accept delivery of such Eguipmnent and to execute and deliver to
Owner a certificate of acceptance (hereinafter called a "Certifi-
cate of Acceptance"). The Certificate of Acceptance shall be in
the form annexed as Exhibit A hereto, dated as of date of accep-
tance of the Fguipmnent {(such date of Rolivory bpeing hereinafter
called the "Delivery Date") and cert’fy that each Unit is marked
in accordance with Section 7 hereof; whereupon each such Unit
shall be deemed to have been delivered to and accepted by Manager,
and shall bhe subiject therealter to all the terms and conditions
of this Management Agreement.
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3. Term. The initial term of this Management Agreement
{(bereinafter called the "initial Term") as to each Unit shall
becin on the date of the delivery to and acceptance by Manager of
such Unit pursuant to Section 2 above and shall terminate with
respect to all Equipment on March 31, 1935; provided, however,
this Management Aogreement bnall auromct4vclly be extended for not
more than Five (5) successive periods of Twelve (12) months each
{(hereinafter called an “Extended Term")} with respect to all Eguip-
ment not suffering a Casualty Occu
unless Owner or Manager aglves wr

rrence {as hereinafter defined)
tten notice o the other Jdelivered

O l—-’-O

not less than Six (6) months wrior to the end of the Initial Term
or any Extended Term of its intention to terminate this Manage-
ment Agreement, in which case this Management Agreement shall
terminate as to all, but not less than all, of the Eguipnent on
the last cday of the Initial Term or the Extended Term set forth
in such notice.

The obligations
hereinafter defined
owner to reimburse Man
other amounts here
with respect to ob
any Zxtended Term,

Term Or any Extended

f (i) Manager to make the Remittances {as
and payable hereunder, and (ii) the
acer for maintenance expenses, taxes and

ter reguired to e reimbursed by Owner,
tions arising during the Initial Term or
1
e

Q0
[w
D

1 survive the sxypiration of the Initial
rm of this Manacgement Agreement.

4. Interline Use of Eguipment. Manacer shall cause the
Equipment to be loaded and placed into inter line interchange
service in the United States of America, in accordance with

Interstate Commerce Commission ("ICC") and Association of

American Rai lrcads ("AAR") Interchange Rules and Agreements as
soon as practicable after the sgpctivo Delivery Dates, and
prent to cont inue to be used in such inter-

rvi

O

line interchange s
Agreement.

e throughout the term of this Management

In order to obtain maximum utilization of the E
er shall use its good faith best efforts to obt
iinus on its tracks with shipnents Jdestined £
nagser's tracks for the Eguiprent {such shipments bein
inafter called "Outbound Loadings"); and Manager shall give
preference on Outbound Loadings to the Eguipment and shall lcad

the Equiprent prior tc any other railroad eguiprnent similar to

the Eguipment, provided, the preferences described herein shall

in no event prevent or prohibit Manager from fulfilling its
obligations to provide transportation and facilities upon reasoconable
reguest to shippers on it. tracks.

5. Remittance of Farnings. Manager shall cause all am-unts

5
paid to Manager from railrocads having different AAR markings Ffrom
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those of Manager ("Other Railroads") or from any other party

for use of or relating to the Equipmment including, without limita-
tion, mileage charges, straight car hire payments, penalties

and incentive car hire payments to the fullest extent permitted
"by law, to be paid directly to Owner or as Owner shall direct.

Any such payments received by Manager shall be held in trust and
forthwith paid to Owner, together with an accounting thereof.

(All amounts payable to Owner pursuant to the provisions of this
Section 5 are herelnafter sometimes collectively referred to as
- "Remittances"). :

Manager shall use its best efforts to secure payment from
all Other Railroads over whose tracks the Equipment travels and
from any other party using the Equimment any and all sums which
may be due from time to time from such Other Railroads or party
with respect to the Equipment including, without limitation,

mileage charges, straight car hire payments, penalties and incen-
tlve car hire payments.. :

6. Management Charges.

A. Owner agrees to pay the following management fee to
Manager for the management of the Equipment hereunder:

1. Owner shall receive all of the mileage charges
and car hire revenue (including, without limitation
both straight and incentive per diem) payable to Manager
by Other Railroads relating to the Equipment if the

~utilization of all the Equipment on an aggregate basis
for each period of Twelve (12) months ("Fee Year"),
the first such period commencing on the commencement
date of the Initial Term of the first Unit accepted
hereunder, shall be equal to or less than Seventy-Seven
Percent (77%) of the maximum that they could earn in
that Fee Year if the Equipment was used exclusively on
the tracks of Other Railroads during each day of such
Fee Year (hereinafter "Maximum Utilization"). In the

~event that utilization exceeds Seventy-Seven Percent
(77%) in any Fee Year, Manager shall be entitled to

. receive as a management fee (a) all excess straight
-and incentive per diem revenues and penalties (but not
mileage charges) in excess of Seventy-Seven (77%)
of Maximum Utilization, and (b) Twenty-Three Percent
(23%) (or the complement of the utilization rate
determined in the immediately succeeding proviso in
the event of any adjustments) of all extraordinary
mileage charges enacted after the date hereof (which
are not normal inflationary increases) in excess of
.1262 cents per mile converted to a daily rate assuming



h Unit travels 50 miles per day each Jay of such Fee
r {such daily rate hereinafter "Base Mileage Charge");:
vided, however, in the event the ICC shall issue an
er or any applicable 1

c

a or regulation shall be
amended, modified or enacted which shall have the
-~ L
LS

aw
t
ect of eliminating or in any way reducing the incentive
per diem charges pavable (a for example, by reducing

the period in which such c es ar

of the Eguipment, or such charges a
to Owner for any other reason whatsoever
is made available to be received by t W
ponding increase in per diem payments or other similar
car hire charges, at least egual to the re

elimination of incentive per diem charges, the Manager
shall be entitled to receive as a management fee only
{a) the straicht and incentive per diem revenues {but

not mileage charges) in excess of a percenta

faximum Utilization egual to the sum of (x) Seventy-Seven
(77) and (y) an amount egual to a fraction of which

(i) the numerator shall be the amount by which the

daily (or as otherwise posted by the ICC) incentive

per diem charges were reduced less all extraordinary
mileage charces (which are not normal inflationary
increases) enacted after the date hereof expressed

as a dally rate up to a maximum of $3.39, {(hereinafter

the "Mileage Credit") and (ii) the denominator of

which shall be the Zdaily (or as otherwise posted by

the ICC) incentive per diem charges immediately prior

to the elimirnation or reduction less the M leage Credit,
times (z) Eight {8) minus the sun of all prior adjustments
hereunder, and (b) all extraordinary mileage charges
enacted after the date hereof (which are not normal
inflationary increases) in excess of the Base Mileage
Charge times the complement of the utilization percentage
as adivsted in the immediately preceding subsection

(a). Such management fee shall be applicable for each
Unit from the date of acceptance as provided ir Section

3 (or from the date of any adiustment hereunder, as

may occur from time to time) and until such Unit is
returned to Owner upon expiration or termination of

this Agreement.

avable) for use

[$9]
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nar: € T

3 -~
T

n

2. The management fee shall accrue and be payable
to Manager for each Fee Year as provided below:

Subiect to the annual adjustment contained
herein, Owner shall pay to Manager guavterly, the
first such guarter to commence on the commencenment
date of the first Fee Year, the amount of the



%

management fee which Owrier determines in ‘good
- faith is necessary so that Manager will receive
for the period from the commencement of such Fee
Year, to the end of such quarter, a management fee
based on the utilization experienced by the Equip-
ment; on an aggregate basis, during such Fee

Year, up to the last day of such quarter. Each~
such quarter ly determination shall be made by
Owner within Sixty (60) days after the end of

each quarter, and the amount of such management
fee, as so determined, shall be paid to Manager

on or before the Sixtieth (60th) day following
each quarter. Within Sixty (60) days after the
end of each Fee Year, the actual amount of such
management fee for such Fee Year shall be finally
determined by Owner, and any additional amount
owing to Manager, or any amount to be refunded to
Owner, shall promptly be remitted to the appropriate
party within Ten (10) days after written notice
of the final amount, as so determined, has been
furnished to Manager by Owner.

3. In the event irreparable damage or destruction.
of a Unit has been reported in accordance with Rule 7
of the AAR Car Service and Car Hire Agreement Code of
Car Hire Rules - Freight and the appropriate amount
due as a result thereof is received by Owner, said
irreparably damaged or destroyed Unit will be removed
from this Agreement as of the date that payment of car
hire revenues ceased; provided, however, such Unit will
be removed from this Agreement for purposes of computing
_the management fee (including any adjustments) hereunder
only for one half (1/2) of the period commencing with
the date that payment of car hire revenues cease until
all repairs necessary to rebuild such Unit are completed,
and the Manager shall undertake to rebuild such Unit as
soon as practicabile. ’

B. Owner may, at its option, terminate this Agreement
upon not less than Thirty (30) days prior written notice,
if the aggregate of the car hire charges and other income
due and payable from Other Railroads for use of the Equipment
shall in any Ninety (90) day period be less than Seventy
Percent (70%) (as adjusted by the amount of any adjustment
to utilization computed in accordance with subsection (a) of
the proviso contained in subsection (A)(1l) above).

7. Identification Marks. Manager will cause each Unit to 
be kept numbered with the identifying number set forth in Schedule




No. 1, or in the case of any Unit not therein listed, such identi-
fying number a2s shall be set forth in any amendment or supplement
hereto extending this Management Agreement to cover such Unit,

and will keep and maintain, plainly, distinctly, permanently and
conspicuously marxed on each side of each Unit, in letters not
less than one inch in height, the following words:

"MORTGAGED TO A FINANCIAL INSTITUTION UNDER A SECURITY
AGREEMENT FILED WITH THE INTERSTATE COMMERCE COMMISSION"

or other appropriate words deésignasted by Owner with apprcopriate
changes. therooL ané additions thereto as from time to time may
be reguired by law in order to protect Owner's interest in such
nit and the rights of Manager under tnls Manauem nt Agreement.
nacer will not place any such Unit in operation or exercise any
ol or dominion over the same until such words shall have
been so marked on both sides thereof and will replace promptly
any such words which may be removed, defaced or destroyed.
Manager will not change the identifying number of any Unit unless
and until (i) a statement of a new number or numbers to be sub-
stituted therefor shall have been filed with Owner and filed,
recorded a Jepecsited by Meznager in all public offices where
this Maragement Agreement shall have been filed, recorded and
deposited, including, without limitation, the ICC, the Cffical
Railway ETauipnent Register and the Universal Machine Language
Eguiprnent Register, and (lL\ Manager shall have furnished to the
Ownar an opinion of counsel to the effect set forth in para-
ograpn (C) of Section 25 hereof in respect of such statement.

Except as provided above, Manager will not allow the name
of any person, association or corrporation to be placed on any
Unit as a designrnation that might be interpreted as a claim of
ownership; provided, Honggg, that Manager may cause the Eguip-
ment to be lettered with the names or initials or other insignia
customarily used by Manager or its affiliates on railrocad equip-
ment used by them of the same or a2 similar type for convenience
of identification of their rights to manage the Eguipment and to
collect revenues as permitted under this Management Agreement.

8. Taxes. Manager shall, subjiect to reimbursement from the
Owner as hereinafter provided, pay and discharge all sales, use,
personal property, amp or other taxes, levies, imposts, duties,
charges or withold of any nature, together with any penal-
ties, fines or inte t thereon {the foresgoing being hercinafter
called "Impositions”) imposed against Owner, or any assigiee,
Manager or the Jqulpm ent by any Federal, state or local govern-
ment or taxing authority upon or with respect to the BEquipment
oc upon the purchase, ownership, delivery, possession, use,
oreration, return, sale or other disposition thereof hereunder or -
in connection hercvith, or upon the raceipts or earnings arising

st
ings
eres
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therefrom, or upon or with respect to this Manag
{excluding, hhwevpr, taxes on, or measured by, the n
Owner or any assignee thereof) unless, and to th

that, any such Impesition is being contested by Manager or Owner
in good faith and by appropriate proceedings and the nonpavment
herecof does not, in the reasonable opinion of Owner adversely
affect the title, property or rights of Owner to or in the Eguip-

nent.

—.E

R

I1f any Imposition is levied against ?anager and the Eguip-
ment is included in or as a basis for the calculation of such
Impesition, then, (a) if such Impesition is aEEOLtloned by the
aDprop'*ate taxing authority between the Eguipment and the
other property o-ed or used by Manager, then Owner shall have
the rwoht {but not the obllJatlon) to contest such apportionment,
at its own expense, by any proceedings Owner deems appropriate

under the circumstances, and (b) if such Imposition is not appor-
tioned by the appropriate taxing authority betweasn the Eguipnent
and the other property owned or used by Manacer, then such Impcsi-

prj

tion shall be apportioned between Owner and Manager on such

basis as Owner and Manager shall agree or, falllng such agree-~

ment, as may be determined by a maijority decison of a pan nel of
Three (3) independent arbitrators, one of whom shall be selected

by Manager, one ¢f whom shall be selected by Owner and the

third to be selected by such designated arbitrators; provicded,

however, that if such Imposition is based upon the value of
rrd%e1ty, the portion of such Impeosition apportioned to Owner
shall in no event excead the fraction thereof, the denominator

of which is the value of all of the railrcad eguipment and all

other Droperty owned, used or managed by Manager (whether simi-
lar, personal or mixed) included in the property on which such
Imposition 1s based, and the numerator of which is the value

of the Eguipnent (with "value", in each case, determined in a

manner consistent with the manner in which value is defined

and calculated for the par pose of such Imposition under the

laws, rules and IBGU¢BCLODS in effect durlno the period for

which such Imposition is assessed). If Manager shall be entitled

to any cxedl against any such Imposition or any other government

charge, whi credit shall arise as a result of any expenditure

by Manager not related to the Equipment, then Manager shall be

entitled to the full benefit of such credit.

a 0

o

O

Mznager shall comply with all federal, state and local laws
concerning the preparation and filing of tax returns with respect
to the Eguipment and shall provide copies of such returns to
Cwner not less than Thirty (30) business days prior to the filing

f such return. Owner shall have the right to review all such
tax returns prior to their filing and shall have the right to

31
approve or object to any such tax returns or portions thereaof
e

Q
i
!

which relate +o the Eguipment. Unless Owner obliects to *h
F



f such return and so notifies Manager before such return
;, Owner shall be deemed £0 have approved such return.
vent Owner objects to the filing of such return as pre-
Mariaser, such return shall be revised as Owner and

shall agree and, failing such agreement, as Owner shall
uniess Mansjer is advised by its independent legal counsel
ch return would not be in compliance with any applicable
tal law, rule or reg rion, in which event Owner may
such return on its own if permitted to dc so, and if
not so permitted by applicable , Manager shall file such
return as it determined to be p er and correct under applicable
law.
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To thp extent permissible under applicable laws, Owner shall
have the cht but not the obligation to pay any personal property

or simi’ar tax, assessment or other government charge with respect
to the Tguipment, in lieu of Manager paying such Imposition, and
upon agreeing to pay such Imposition, Owner shall be freed of

its obligation to reimburse Mazager with respect thereto under

the provisions of this Section 8,

For nurpose of this Section 8, the term "Impositions" shall
include, and Manager shall be entitled to reimbursement from
Owner in accorlance with the next succeeding paragraph for, any
incramental taxes oOn perbouaT property paid by Manager as a result
of or arising out of its performance of the transactions con-
templated hereby. Such incremental taxes shall be the difference
between (i) the amount of such personal property taxes actually
paid by “anager (whether Jduring the term of this Agreement or
after its ,xplration), and (ii) the amount of taxes on personal
property which Manager would have paid in the absence of this
Agreement and the transactions contemplated hereby. In the
avent Manager and OwneY cannot agree upon the amount of such
incremental taxes on personal property, either party may demand
that such dispute be resolved by a panel of Three (3) arbitrators
in the manner set forth in the second paragraph of this Section
8, in which case the dispute shall be submitted for arbitration
arnd the decision of a maijority of the panel of arbitrators shall
Pe hinding upon the parties,

Upon delivery of an invcice therefor from Manager, Owner
shall reimburse Manager within Thirty (30) days after receipt of
uch invoice for all Impositions so invoiced by Manager with
espect to the EBguipment, except such Impositions (i) on, hased
pon or measured by net income from the Egquipment earned by or
Loaed on Manager, (ii) penalties assessed against Manager because
of its failure to comply timely with any applicable governmental
law, rule or regulation, and (iii) Irpositions, the amount of
which are under Jdispute and being subzitted to arbitration pur-
suant to the preceding paragrach,

'1

H'L—t "‘A
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9, 'Reports and Records. On or before March 31 in each year,
commencing with the year 1981, Manager shall furnish to Owner an
accurate statement signed by an executive officer of Manager (a)
setting forth as of the preceding December 31 the amount, descrip-
tion and numbers of all Equipment then subject to this Agreement,

the amount, description and numbers of all Equipment that have

suffered a Casualty Occurrence or are then undergoing repairs
(other than running repairs) or have been withdrawn from use
pending repairs (other than running repairs) during the preceding
calendar year (or since the date of this Agreement in the case

of the first such statement) and such other information regarding
the condition and state of repair of the Equipment as Owner may
reagsonably request, (b) stating that, in the case of all Equip-
ment repaired or repainted during the period covered by such .
statement, the numbers and markings required by Section 7 hereof
have been preserved or replaced, and (c) certifying that all
amounts, whether Remittances or otherwise, payable hereunder by
Manager to Owner through the preceding December 31 have been
paid, or if any have not been paid, identifying such unpaid
amounts and the reason for their nonpayment, and (d) the .amount,
description and numbers of all Gondola cars purchased, leased or
managed by Manager after the date of this Agreement. Owner and
any agent of Owner shall have the right to inspect the Equipment
and the Manager's records with respect thereto at such reason-
able time as they may request during the term of this Agreement.

Manager also shall furnish to Owner commencing for the
calendar year 1980 (i) within One Hundred Twenty (120) days
after the end of each fiscal year of Manager, a consolidated
balance sheet of Manager and its consolidated subsidiaries as at
the close of such fiscal year and consolidated statements of
income and retained earnings and changes in financial position

"of Manager and its consolidated subsidiaries for such year,

certified by independent public accountants; and (ii) within
Ninety (90) days after the end of the first Three (3) quarters
of each fiscal year of Manager, a consolidated balance sheet of
Manager and its consolidated subsidiaries as at the end of such

.quarter and consolidated statements of income and retained

earnings of Manager and its consolidated subsidiaries for the
period from the beginning of such fiscal year for the end of

such  quarter, signed hy an authorized financial officer of Manager.
All financial statements delivered hereunder shall be prepared

on the basis of generally accepted accounting principles and
practices applied on a basis consistently maintained throughout
the period involved.

Owner retains the risk of loss, damage or destruction of the
Equipment. In the event that any Unit shall be or become worn
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out, lcst {(for a period of at least Thirty (30) consecutive
days), stolen, destroyed or irreparably damaged, from any cause
whatsoever, or taken or reguisitioned by condemnation, confisca-
tion, seizure, forfeiture or otherwise, or there shall occur any
other material interruption or termination of use of any Unit

recardless of the cause (such occurrences being hereinafter
called a "Casualty Occurrence”), during the term of this Manage-
ment Acreement, Manager shall, within Ten (10) days after manager

an
s notice such Unit has suffered a Casualty Occurrence,
fully notify Owner with respect thereto.

Yanacer shall use its best efforts to pra

t least Ten (10) davs prior to the reguired date of
filing (or, to the extent permissible, file on behalf of Owner)
any and all reports (other than income tax returns) relating to
maintenance, recistration and operation of the Equipment to be
filed by Owner or Manaser with any federal, state or other regula-
tory authority by reason of the ownership of the Equipment, the
security interest in the Eguipment or providing such Equipment
o Manager. Such documents shall include, but are not limited
o, registration with the ICC, in the 0Official Railway Eguipment
Register and in the Universal Machine Language Fguipment Register
and any and all reports which may be reguired from time to time
by any governmental agency with ijurisdiction over Owner, Manager
or the Bguioment, Manacer shall perform all record keeping
functions relating to use of the Equipment, and shall maintain
records relating thereto whether such use is by Manager or Other
Railrecads, all in accordance with AAR Interchangce Agreeements
and Rules. Such records shall include, but not be limited to,
car hire LeconciTiations. ¥anager shall supply Owner and any
assignee with copies of such records regarding vse of the Eguip-
ment as Owner oOr any assignee may reasonably regquest., All records
maintained hereunder, including all records of payments received
in connection with the use of “he Tguipment, or expended in
connection with the maintenance of the Equipment, charges and
correspondence rvelating to the Fquxomenb shall be separately
recoréded and maintained by Manacer in a form bultaole for reason-
able 1nsm9htion by Owner or its assignee from time to time Jduring

pare and deliver
e.&

o o+

Manager's regular business hours.

Manager shall, upon written request of Owner, in its sole
discret ion, make swuch request with AAR for relief or reinstate-
ment from AAR Car Service Rules 1 and 2 as Owner may from time
to time specify: provided, however, “Manager shall not be reguired
£o make such a reguest for relief unless in any Sixty (80) day
pveriod the agyregate of the car hire charges and other income
due and payable from Other Railroads in respect of the use of

he Rguipment shall in such Sixty (60) 33y period be less than

nr
@ ;
<

Q

o I
Q

v—-Seven Percent (77%) (or sach other percentage of utiliza-
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tion used to Setermine payment of the managerment fee if such
manacement fee is adjusted under Section (6){(A}(1) of this Agree-
ment) of Maximum Utilization for each of said Sixty (60) days;
provided, further, upon receipt of a written reqguest from Owner
unéar this paragraph of Section 2, so long as Manager shall pay
to Dwner an amount egual to the amount that Owner would receive
under Sections 5 and & hereof if the Eguipment was utilized One
Hundred Percent (100%), Manager shall not be oblizated to file
the reguest with AAR hereunder.

10. Fondiflon of Eguipment and Compliance with Laws and
Rules. Manager's delivery of a Certif icate of Lcceptance shall
Egﬁuonﬂlusive ea¢5ence that Manager has acceptad the Eguipment
Sescrived therein and that each Jnit is in all respects satis-
factory to Manager for the purpose of managing such Unit here-
under, and MANAGER WILL NOT ASSERT ANY CLAIM CR DEFENSES HERE-
UNDER BASED ON THE DESIGN, WORKMANSHIP, QUALITY, CONDITION OR
MERCHANTABILITY OF THE EQUIPMENT,

Manacer agrees, for the benefit of Owner, to comply in all
respects {including, without limitation, with respect to the use,
maintenance and operation of each Unit) with all laws of the
jurisdictions in which its operations involving the FEguipment may
extend, with the interchange rules of the AAR and with all rules
of the Department of Transportation, the ICC and any other legis-
lative, executive, administrative or judicial body =xercising
any power or Jjurisdiction over the Tguipment, to the extent that
such laws and rules affect the title, operation or use of the
Eguipment, and in the event that such laws or rules reguire any
alteration, replacement or addition of or to any part on any
Unit, Manager, at Owner's expense, will conform t? erewith; provided,
however, that Manager or Owner may in 3cod faith contest, at the

expense of the contesting party, the validity or application of
any such law or rule in any reasonable manner which does not,

in the opinion of Ownar, adversely affect the property or rights
of Owner and does not result in a Unit being removed from the
regular interline interchange service contemplated hereby: and
provided, further, that no such alterations, modifications or
*eghé cerment of parts shall be made without the prior authoriza-
tion of Owner unless made hy a railroad other than Manager with-

out the prior approval of Manager.

Title to any such alteration, replacement or addition of or
to any part on any Unit shall be and remain with Owner.

11. Maintenance of Equipment. nager shall inspect all

wqalpmpnt 1nkcro:anged to insure kna# such Bguipment is in good
working order and condition in the same manner as Manager ins
railroad eguipment owned by it: and Manager shall be liable to
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Owner for all costs, expenses, fees and charges incurred in
connection with any repairs required for damage existing out not
noted at the time of such interchange Manager shall at all
times keep the Egquipment in good repalr and efficlent condition
and working order, eligible for interchange with Other Railroads
pursuant to AAR Interchange Standards, and, subject to the fore-
going, Owner ghall pay all costs, expenses, fees and charges
incurred in connectioa with repalrs, maintenance and servicing
of the Eguipment. All parts, replacements, substitutions and
additions to or for aany Equipment shall immediately become Eguip-
ment and the property of Owner. At Owner's cost and expense
Manager, at its discretion, shall make running repairs {“Running
Repairs") to facilitate the continued and immediate use o5f the
Equipment. Charges to Owner by Manager for all repairs, maia-
tenance and servicing performed by “Manager pursuant to the
provisions mersof shall be in an amount not in excess of compar-
avle charges for similar work on railroad equipmenr charged by
recognized malintenaace firms for similar repairs and in any
event shall not exc eed AAR Standard Rates as in effect at the
time of such repairs, maintenance and service, or such other
rules which supersede or replace AAR Standard Rates.

Anything herein to the contrary notwithstanding, Manager
shall promptly notify Owner of the need for any mainteaance or
repairs, other than Running Repairs, and Owner shall have the
right to reguire that any or all such alteratioans, modificazions,
replacements, repalirs, maintenance and/or servicing on any or all
of the Equipment ve performed by Manager, Owner, ©Oae or more Jther
Railroads or others able to do such work, in which event the cost
of transporting the Fquipment to such Other Railroads shall be
borne by Owner. Promptly upon reguest therefor from Manager,
Owner will reimburse Manager for all costs, expenses, fees and
charges incurred in connection with repairing, maintaining and
servicing the Egquipment, unless any such repairs, maintenance or
servicing was {or were) (i) occasioned by the negligence or will-
ful misconduct of Manager or any of Manager's agents or employees
or {ii) would be deeme:l a "handling line res spons it ility" pur-

suant to Rule 96 of the AAR Field Manual as in effect at the
time, or such other rule which supersedes or replaces such provi-
sion and whenever the Eguipment is on Manager's railroad tracks,
Manager shall complyv with Rule 7 of the AAR Car Serwvice and Car
Hire Agreement Code of Car Service Rules-Freight ("Rule 7").

12. Default. If, during the coatlinuance of this Management
Agreement, one or more of the following events {each such event

being hereinafter sometimes called an "Event of Default") shall
occur and be coatinuing:

A. default shall be made in the paymeat by Manager of
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any sum reguired to be paid or remitted hereunder, and such
default shall continue for a period of Five {(5) days after
notice from Owner that it believes such payment 1is due;

B. any represecntation or war :ancy, made by Manager in
this Management Agreement is untrie in any material respect
or aay statement, report, schedule, notice or other writin
furnished by Manager to Owner in coanection herewith is
untrue in any material respect on the date as of which the
facts set forth are stated or certified;

4

1,

C. Adefault shall be made in the observance oOr per-
formance of any other of the covenants, conditjoas and
agreements on the par: of Manager contained herein, and
sucn default shall continue for Ten (10) days after writt
notice thereof from Owner to Manager;

D. any act of insolvency by “anager, or tne filing by
Manager of any petition or action under any bankruaptcy,
reorganization, insolvency or moratorium law, or any other
law or laws for the relief of, or relating to, dedbtors; or

E. the filing of aany involuntary petition under any
bankruotcy, reorganizatlon, insolvency or moratorium law
agalnst Manager that is not dlsmissed witnhin Sixty (60) days
thereafrer, or the appointment of any custodian to take
possassion of the properties of Managar, unless such pet
tion or appointment is set aside or withdrawn or ceases
be in effect within Sixty (60) days Srom the date of said
filing of appointment;

QO

foN} (1‘ i-"

then, in any such case, Ownar at its option may:

(a) proceed by appropriate court action or actions,
either at law or in eguity, to enforce performance by Mana-
ger of the applicablie covenants of this Management Agreaement
(and Manager agrees to bear Owner's costs and expeases,
ineluding reasona®ble attorneys' fees, in securing such
enforcement) or to recover damages for the dbreach thereof;
and/or

(b) Dby notice in writing to Manager, terminate this
Management Agreement, whereupon all rights of Maanager here-
under to manage the Egquipment shall absolutely cease and
terminate as though this had never vbeen made, but Manager
shall remain liable as hereinafter provided; and/or

t+

(c) by
or other prex

agents enter upon the premises of Manager

its
ises wh re any of the Egquipmeant may be and take



possession of all or any of such Eguipment and thenceforth
hold, possess and enjoy the same free from any right of
Manager, or its successors or assigns, to use the Eguipment
for any purposes whatever;

bat Ownerxr all, nevertheless, have a right to recover from
Manager any dﬂj all amounts which under the terms of this Manage-
ment Agreement may be then due or which may have accrued to the
date or subsegueant to the date of such termination and also to
recover forthwith from 4anajaw- (1) any damages and expenses,
inciuding reasonable attorneys' fees, in addition thereto which
Owner shall have sustained by reascon of the breach of any covenant
represaentation or warrvanty of this Wanagemeqt Agr ement, and

(i1) all costs and expeases incurred in searching for, taking,
removing, kesping and storing such FanOﬂﬁﬁc, and (iii) all
additional amounts owing by Manager hereunder, whether as
Remittances or otherwise.

The remedies in this Management Agre=ment provided in favor
of Owner shall not be deemed exclusive, but shall be cumulaxive,
and shall be in addition to all other remedies in its favor
existing at law or in equity. Manager hereby walves any mandatory
requirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent that
such waiver is not, at the time in qups*ion, prohibvited by law.
Manager hereby da'vec any and all existing or future claims to

any Offaet against the Remittances or any other payments due
Owner nereunder and agrees to maka such Remittances aad all other
payments as directed regardless of any offset or claim which may
be asserted by Manager or on its behalf.

The failure of Owner to exercise the rights gran

pi

'lT

t
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hevreunder upon the occurence of any of the continge%cxes set
forth hereia shall not constitute a waiver of any such right
upon the coatinuatioan or recurrence of any such coatingencies or

similar coatingencies,

The noanpavment by Owner of any sum reguired herein to be
paid or reimbursed by Owner to Manager not later than Thirty (30)
days after such payment ig due saail be a default (herelinafter
called an "Owner Default") by Owner hereunder. Upon the occur-
rence of such an Owner Default, Manager shall have such other
rights as may be available to it at law or in equity. 1In the
event Owner disputes the occurrence of an Owner Default claimel
by the Manager, such dispute or disagreement may be submitted,
upon the reguest of the parties, to a panel of Three (3) indepen-
dent arbitrators, one of whom shall ve selected by Manager, one
of whom shall be selected by Owner, and the third to be selected
by such designated arbitrators. The determination of a maljority



o

of such arbitrators as to such dispute or disagresment shall be
binding upon both parties hereto.

13. Return of Bquipment upon Default. 1If an Event of
Default shall occur and be continuing or if this Management
Agreement shall terminate pursuaant to Secti.n 12 hereof, Owner
may take, or causs tO be taken oc¢ demand from Manager, ilmmediate
possession of the Tguipment, oc¢ any Unit theceof, and may remove
the same from possession and use of Manager. For suchn purpose,
Owner may enter upon the premises of the Maanager or any other
premises where the Eguipment may be located and may use aad
empioy in connection with such removal any supplies., services
and aids, including but not limitad to diesel fuel or other
necessary petroleum products, and any available trackage and
other facilities or meaas of Manager, with or without process of
law.

In case Owner shall demand possession of the Equipmeﬂt
pursuant to this Section and shall designate a reasonaable loca-
tion or locations on the lines or premises 0of Manager or points
at which the lines of Managecr coansct with the lines of any

other railroad for the delivery of Equipment to Owner, Manager
shall, at its own cost, expense and risk, forthwith and in its
usual manner, cause the Equipmeant to ve moved to such location

or locations on Manager's lines o¢ interchange point or pOlntS
and shall there deliver the Equipment or cause it to be delivered
to Owner and if so requested by Owner, Manager shall, at its own
expense and without the right to any reimbursement (except as
hereinafter specifically provided to the contrary), obliterate
any insignia or other identifying markings oc¢ lettering it has
theretofore placed on the Equipment and restore the extacior

to its original appearance, wezar and tear othecwilse hereunder
permitted being excepted. At the option of Owner, Owner may

keep the Equipment on any of the lines oc premises of Manager
until Owner shall have entersd into a management agreement,
leased, sold or otherwisa disposed of the same {whether by public
or private sale or otherwissz), and for such purposs, Manager
agrees to furnish, without charge for rent Or storage, the neces-
sary facilities at any point o¢r polnts salected by Owner reason-
ably coavenient to Manager; provided such stocage without rent
shall not exceed a period of One Hundred Twenty (120) days from
the date Manager makes the last Unit of the Eguipment available
to Owner. During any storage peciod, Maqagev will permit Owner
or any person designated by it, inciuding the authorized represe
tive or representatives of any prospective manager, purchaser or
lessze of any such Unit, to inspect the same. Without in any

way limiting the obligation of Manager under the foregoing provi-
sions of thls Section 13, Manager hec2by lrcevocably appoints

Owner as the agent and attorney of Manager with full power and

s
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authiority, including the power of substitution, at any time
while Manager is obligated to deliver possession of any Jnit to
Oowner to demand and take possession of such Unit in the name and
on vehalf of Manager from whomsoever shall be in possession of
such Unit at the time. This Agreement to delliver the FEquipment
and furnish facilities as hereinbefore provided is of the essence
of the agreement behween the partie and uapon application to

any court of equity having ]urlqdlctlon in the premises, Owner
shall be entitled to a desree against Managevr requiring specific
performance hereof.

Manager hereby expressly walves any and all claims against
Owner, and its assigas or agents for damages of whatever nature
in connection with the retaking of any Unit of the Eguipment in
any reasonadble manner.

14. Assignment, Merger of Manager. Without the prior

written consant of Owner, Manager snall not assign or transfer
its interest or except as expressly permitted herein, delegate
any of its duties, under this Managemeat Agreement Or in or to

or with resoect to the Equioment, and any attempted assignment
I b 7 Yoe ]

1

or transfer shall be of no force or effect.

So long as Manager shall not be in default under this Manage-
ment Agreement, Manager shall be eantitled to manage the Egquipment
and to permit the use of the Eguipment upon railroads in the usual
interiine interchange of railw=y rraffic, but only upon aad sub-
ject to all the terms and conditions of this Management Agree-
ment; provided, however, that Manager {to the fullest extent
permitted by applicable law) shall use its best efforts to presan
the assignment or use of any Unit to serLCe involving the regula
operations and maintenance thersof outside the United States
or any Unit to be outside the United States. No assigament,
lease or interchandge entered into by Manager hereunder shall
relieve Manager of any liability or obligation hereunder.

~ (1"

g8 Section 14 shall be deemed to restrict the
right of Manag assign or transfer its rights and incterest
under this Wanage leat Agreement to aany corporation (which shall
have expressly assumed in writing the due and punctual paymeatn

and per Locmance of all obligatioas hersunder of Manager) 1nto oc
with which YMaanager shall have become merged or coasolidated or
with which Manager acquired the property of Manager as an entirety
or substantially as an entirety.

ador T
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15. Assignment by Owner. Owner and any direct or remote
assignee of any right, title or interest of Owner nereunder
shall have the right at any time or from time to time to assign
part or all of its right, title and interest in and to this
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Management Agreement, but Manager shall be under no obligation
to any assignee except upon written notice of such assignment
from Owner.

Owner may grant at any time a security intevest or other
lien on any and all of the Rgulpment, this Management Agresment
and sums due under this Management Agreement to a financial
institution or other assigne2 (hersinafter "Secured Party"). 1In
such event {a) upon reguest by Owner or Secured Party, Manager
will (i) cause all amounts pavable to Managser from Other Rail-
roads or from any other party for the use of or relating to the
Bquipment, inciluading, without limitation, mileage charges, straight
car nire payments, peanalties and incentive car hire payments, to
the fullest extent permitted by law, to be paid directly to
Secured Party or as Secured Party shall direct, (ii) hold in
trust any such amounts received by Manager and forthwith pay the
same to Secured Party, together with an accounting thersfor, and
(iii) make paymeat of all Remittances and other payments due or
to become due under or arising under this Management Agreement
directly to the Secured Party or as “he Secured Party may direct;
(b} Manager's obligations hereunder, including (without limita-
tion) its obligation to make the Remittances described in Sec-
tion 5 hereof, shall not be subject to any reduction, abatement,
defense, setoff, counterclalm or recoupmneat for any reason whatso=-
ever, which, however, shall not prevent Manager from assertiag
any claim separately against Owner; (c) Manager will not, after
obtaining knowledge of any such assignment, consaat to aay modifi-
cation of this Management Agreement without the prior written
conseant of 3Secured Party; and (d) Manager will provide to Owner
and Securad Party such certificates, statements or other informa-
tion as Ownsc may from time to time reaaonaoly request, includiag,
without limitation, a "no-default certificate".

16, Re*urnugngqu4ﬂﬂent Upon Expiration of Term. As soon
as practicable on or after the expiration, or earlier termina-
tion pursuant to Section 6(B), of the term of this Managemeat
Agreement with respect to any Unit, Manager shall deliver posses-

sion of such Unit to Owner or as Owner shall direct upon such
-
e

storage tracks of Manager or to such intercnange point or polats
of Manager as the Owner reasonahly may deslignate, orov1deﬂ that
such storage on Manager's storage tracks does not nteLcere with

the operation of the railroad of Manager Manager will permit
Owrnier Lo store any such Unit on such tra ks for a period not
exceeding One Hundred Twenty {120) days after delivery of posses-
sion to Owner hereunder and transport the same, at aany time

within such One Hundred Twenty \120) day peLlod o any reasonable
place on the lines of railroad operated by Manager, Or to any
connecting carrier for shiopment, all as directed by Owner, such
movement and storage of any such Unit oan the storage tracks of
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Manager to be at the expense and riskx of Owner. During said One
Hundred Twenty (120) day storage period and at the expiration
therecf, Manager agrees to transport the Eguiprment to any other
reasonable place designated by Owner, the movement of such Equip-
ment to such places {other than to the places set forth in the
immediately preceding sentence) to be at the expease and risk of
the Owner. Manager shall remit to Owner promofly upon receipt
thereof, any and all income earned and received by Manager for
use of such Equipment by others, including all income received
from users pursuant to the ICC Car Hire Rate Table (herelin-

after "Gross Revenues") during such movement, and the Manager
shall use its best efforts to realize such Gross Ravenues on

such Eguaipment during such movemear. During any storage period
provided herein, Manager will permit Owner or any person desig-
nated bv it, inciuding the authorized representative or repre-
sentatives of any prospective purchaser, manager or lessee, of
such Eguioment, to inspect the same; prov1ded hov*va', that
Manager shall not be liable, except in the case of negligence or
willful misconduct of Manager or of its emDLoy--s or agents, for
any injury to, or the death of, any persocn exsrcising, either on
behalf of Owner or any prospective purchaser, manager or lessazs,
the rights of inspection granted under this seateace. The
assembling, delivery, storage and transporting of the Equlpment
as hereinbefore provided are of the essence of this Managemant
Agreement, and upon application to any court of equity having
jurisdiction in the premisas, Owner shall be entitled to a

decree against Manager requiring specific performance of the
covenants of Manager tO sO asssemole, deliver, store aand transgort
the Equipment. Each Unit returned to the Owner pursuant to this
Section 16 shall (i) be in the same operating order, repair and
conditioa as when originally delivered to Manager, reasonable
wear and tear excepted, (1i) mest the standards then in effect
under the Interchange Rules of ine AAR and/or the applicanhle
rules of any governmental agency or okther organization with
jurisdiction for use of such Equipment in regular railroad inter-
change services, and if so requested by Owner, Manager shall,
obliterate any insignia or other identifying markings or letteri

it has theretofore placed on the Egulipment and restore the extarior
to its original appearance, wear and tear otherwise hereunder
permitted belng excepted,

[

17. Manager's Warranties. Manager repressents and warrants

that:

(a) Manager is a corporation duly organized and
existing 'n good standing under the laws of the State of
Mississipopl and has the corporate power, authority and is
duly quali FLe& and aathorized to do business wherever neces-
sary to carry out 1ts preseat business and operations and



to own its properties, manage the BOULP ment and to perform
its oblications under this Management Agreement.

(b) The execution and delivery of this Management
Agreement Dy Manager, and the performance by Manager of its
obligations hereunder, do not conflict with any provision
of law or of the charter or by-laws of Manager or of any
indenture, mortgag deed of trust or agreement or instru-

e,
ment binding upon Manager or to which Manager is a party.

{c) Tre expwu+ion, delivery and performance of this
Management Agreement by Manasgser and the consummation by
Manager of the tranbaCtlons contemplated hereby do not
require the consent, approval or auvthorization of, or notice
to, any federal, state or local governmental authority or
public regulatory body.

]

—~

™e balance sheet of Manascer as at December 31,
he statements of income and retained earnings and
in financial position of Manacer for the fiscal

1g on that date certified by T. E. Lott and Com-
etofore furnished to Owner, are complete and

correct “nd fairly present the financial condition of Manager

as at the date of such balance sheet and the results of its

operations for the year covered thereby., Since December

31, 1979, there has been no material adverse change in the

financial condition of Manager from that set forth in said
talance sheet as at that date,
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(e} This Mara agement Agreement
binding obligation of Manager, enfor«
with its terms.
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(£) There are not any pending or threatened actions
or proceedings before any court or administrative agency
which will to a material extent adversely affect the finan-
cial condition or continued operation of “anager and its
susidiaries on a consolidated basis or the ability of
Manager to perform its obligations under this Management
Agreement.

iy Y

(g) Manager is not a party to any agreement or instru-
ment or subject to any charter or other Corpo ‘ate restric-
tion which, so far as Manager can reasonably foresee, will
individually or in the aggregate materially adversely affect
the business, condition or any matarial portion of the
properties of Manager or the ability of Manager to perform
its obligations under this Management Agreement.

por
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Owner's Warranties:; Indemnification. Owner represents

&

18.
and warrants that:

(a) Owner is a corporation duly organized and existing
in good standing under the laws of the State of New Yo

{p) Owner is 3duly authorized to execute and deliver
this Management Agreement, and is duly authorized to own
the Fguipment and to perform its obligations hereunder.

(c) The execution and delivery of this Management
Agreement by Owner and the performance by Owner of its
obligations hereunder, do not conflict with any provision
of law or of its chrarter or by-laws or of any indenture,
mortgage, deed or trust or agreement or instrument binding
upon it or to which it is a party.

(d) The execution, delivery and performance of this
Management Agreement DY Owner and the consummation by Owner
of the transactions contemplated hereby do not reguire the
consent, approval or auvthorization of, or notice to, any
federal, state or 1local governmental authority or public
regulatory body.

(e) There are not any pending or threatened actions
or Droveedings ~hefore any court or administrative agency

i material extent adversely affect the finan-
cial uondltion or continued operation of Owner or the
ability of Owner to perform its obligations under this
Management Agresement.

(f) To the best kXnowledge of the Owner, there is no

fact which Owner has not disclosed to Manager in writing,
nor, so far as Owner <an now reasonably foresee, which
will individually or in the aggregate materially adversely
affect the business, condition or any mat=2rial portion of
the properties of Owner or the ability of Owner to perform
its obligations under this Agreement.

Manadger hereby agrees to defend, indemnify and hold Owner,
its employees, agents and assigns, harmless £rom and against any
and all loss or damage, inclaiing any or all loss or damacge to
the Eguipment, and to defend, indemnify and hold Owner, its
employees, agents or assigns, harmless from and against any and
all claims, 2amages or expenses (including legal fees and disb-
ursements), incurred by or asserted against Owner, its employees
agent or assigns, as the result of the ownership, possession,
use or control of the FEquipment by Owner, its employees, agents
or assigns, as the case may be, and the managemeni, possession,
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use or control of the Eguipment by Manager or its employees,
agents or zssigns, as the case may be, (collectively "Liabili-
ties"); provided, hcwever, that the foregoing obligaticns of
Manacer shall not extend tc any Liabilities caused by or attri-
butable to Owner's gross neglige ce or wiliful misconduct; provided,
further, however, Manager's obligatlors under this Section 18
shall be reduced by the amount of any insurance proceeds actually
received by Owner, whether unier Section 20 hereof or otherwise

in respect of any such Liabilities.

12. ©Ownership of Fguipment; Federal Income Taxes. It is

the intent Of the parties to tnis ﬁéﬁageﬁgﬁi~zg sement that
Owner shall at all times b2 and remain the owner of all Fguip-~
ment. Manager shall at no time taXe any action or file any
instrument which is inconsistent with the foregoing intent.
Upon the request of Owner and/or any government agency having
jurisdiction and/or any third party designated in writing by
Owner as having an interest in the Tauipment, Manager will take
such actlon legally permissible and execute such documents as
may be necessary to accomplish or more fully evidence the fore-
going intent.

@ Hﬂ

owner shall be entitled to claim deductions, credits, andg
other henefits as are provided by the Internal Revenue Code of
1954, as amended, (hereinafter called the "Code"), to an owner
of property, including, without limitation: ({a) the maximum
depreciation deduction for any vear (hereinafter called the
"Depreciation Deduction”) with respect to the Fguipment authorized
under Section 167 of the Code, (b) deductions with resgpect to

the interest payable under any note issued by Owner pursuant to
Section 163 of the Code (hereinafter ¢ llnd the "Interest Deduc-
tion"), and {(c) investment tax Crpﬁit 'ith respect to the Egquip-

ment auvthorized pursuant to Sections 38 and 50 of the Code (here-
inafter called the "ITC"). 1In furtherance of the forecoing,
Manager shall maintain such records, execute such documents and
taXe such other action as may be reasonably reguested by Owner
to permit 2wner to claim the Depreciation Deduction, Interest
Deduction, and ITC with repect to the Fguipment.

s expressly understood and agreed that this Management
L does not constitate a joint venture or partnership and
s hereto agree to execute such other instruments and

n

r
uch other actions as may be reasonably reguested by either
party hereto to evidence the foregoing intention.

20, Insurance. Manager shall use its hest efforts to
obtain casualty and liability insurance on the Eaquipment in
amounts not less than that maintained by ™Manager on eguipment of
a similar kxind owned or leased by Manager and, if possible, the
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Eguipment shall be insured under a blanket policy held by Manager.
Owner shall reimburse Manager for the cost of all insurance
carried on or with respect to the Eguipment.

21. Recording: Expenses. Prior to the delivery and acc
nce hereunder of any Unit, Manager will cause this Manageme
eement and Schedule No. 1, fully completed, to be filed an
orded with the Interstate Commerce Commission in accordance

with 49 U.S8.C. 11303, and the Eguipment to be duly registered in
the Official Rs lway Eguipment Register and the Universal Machine
Language Tguipment Register. Manager will also causes any manage-
ment agreement assignment or other Jocument reguested by any
Secured Party during the term hereof to be so filed and recorded.
Manager will from time to tir do and perform any other act ang
will execute, acknowledge, d ver, file, register, record and
deposit {(and will refile, re: ster, rerecord or redeposit
whenever reguired) any and al urther instruments required by
law or reasonably requested b wner for the purpcse of proper

to the satisfacti of Owner, of Owner's title to
nt or for the purpcse of carrying out the intention
aﬂeﬁent Agreement. Manager will promptly furnish to

es of all such filing, registering, recording,
Leflllng, reregistering, rerecording and/or

and an opinion or opinions of counsel for Manager
thereto satisfactory to Owner.
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upon reguest therefor from Manager, Cwner shall
ager for all out-of-pocket expenses incurred by
nnection with the filing and recording of this
eement, any management acreement assignmant, such

nts and documents as are regquired to be prepared,

d, rerecorded, deposited or redeposited, and the
reasonab s of legal counsel incurred pursuant to this Sec-
tion 21.

22. Interest on Overdue Payments. Anything to the contrary
herein contained notwithstanding, any nonpayment of amounts and
other obligations due hereunder by Manager or Owner shall result
in the obligation on the part of Manager or Owner promptly to pay
also, to the extent legally enforceable, an amount equal to
Cighteen Percent (18%) per annum of the overdue amounts for the
@rlod of time during which they are overdue or such lesser
amount as may be legally enforceable.

¥ g m

23. Notices. BAny notice required or permitted to be given
by either party hereto to the ot h r shall be deemed to have teen
given when deposited in the United States certified mails, first
class postage prepaid, addressed as follows:

9
e
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1f to the Owner:

Railway Freight Car Services, Inc.
North Shore Towers

262-10C Grand Central Parkway
7loral Park, New York 11005

Attention: Harvey Folly, FPresident
with copies to:

Allen L. Pavis

c/o American Money Manacement Corporation
One East Fourth Street

Cincinnati, Ohio 45202

and 1f to the Manager:

olumbus & Sreenville R
. 0. Box 6000
olumbus, Mississippi 39701
ttention: Jim Thompson, Treasurer

w-

i lway Company

Qg (J

or addressed to

= party at such other address as such party
shall hereafter fu

+ v
rnish to the other party in writing.

24. Right to Perform. If Manager fails to make any pay-
ments reguired by this Management Agreement, or to perform any
of its other agreements contained herein, Owner may itself, but

e

required to, make any such payments or perform any
such obligations. The amount of any such payment and Owner's
expenses, including (without limitation) reasonable legal fees

and expanses in connection therewith and with such performance,
shall thereupon be and become payable by Manacger to Owner upon
demand unless such expenses are of the type which Owner is
required to reimburse to Manager upoh reguest as herein else-
where nrovided.

25, Additiconal Covenants of Nanaﬁer. Manager covenants

and agrees that:

(A) As of the date any loan is made to Owner secured
by the Eguipment, ™an::er will deliver to Owner and such
other parties as Owner may raguest, a certificate from an
appropriate officer to the effect that loan is made under
(1) all of Manager's represaentations and warranties in
Section 17 of this Management Agrecinent are true and correct
as though made on and as of such date; (ii) no litigation
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or governmental proceedings is threatened or pending against
Manager or any subsidiary which in Manager's reasonable
opinion will to a mat prial extent auveYSQI) affect the

ability of Manager to perform its obligations hereunder;
{iii) no Event Sf De ault, or event which might wmature into
an Event of Default, has occurred or 1is continuing here-
under;

(B) On or before the date any such loan is made to
Owner, Manager shall deliver to Owner and such other parties
as Owner may direct resol: hhe Board of Directors
of Manacer, certified by its Secretary or an Assistant
Secretary and dated the date of such loan, authorizing
fne management of such Eguipment hereunder and the axecu-

tion, delivery and performance by Manager of this Vanage-
ment Agreement:

(C) On or before the Zate any loan is =ade, Manacer
deliver to Owner and such other parties as Owner may

shall 1
direct, a favorable opinion of counsel for Manager or special
ICC counse acceptable to Cwner, dated the date of said

- 1,
locan, to the effect that:

(1) Manager is a corporation duly orsanized and
existing in good standing under the laws of the State
is

(2) Manager is Auly authorized to execute and
ver this Management Agreement, and is duly auathorized
nanage the Eguipment hereunder and to perform its
ga+1ons hereunder;

(3) the execution and delivery of this Management
Agreement by Manager, and the performance by Manager
f its obligations hereunder and thereunder, do not
and will not conflict with any provision of law or of
the charter or by-laws of Manager or of any indenture,
mortgage, deed or trust or agreement or instrument
binding upon Manager or to which Manager 1is a party;

(4) to his best knowledge the execution, delivery
and performance of this Management Agreement by
Manager and the consummation by Manager of the trans-
actions contemplated hereby and thereby do not require
the consent, approval or authorization of, or notice
to, any federal or state governmental authority or
public regulatory body;

(3) this Management Agreement is a legal, valid



and binding obli
accordance with
and binding obli
by bankruptcy, r
laws affecting th

ion of Manager enforceable in
terms {(except zs may be affected
ion of Manager enforceable in
rganization, insolvency and similar
rights of creditors generally);

{6) +there are not to the knowledsce of such counsel
any pending or threstened actions or proceedings before
any court or administrative agency which will, in the
opinion of such counsel, tc a material extent adversely

affect the financial condition or continued operation
of Manaser and its subsidiaries on a consolidated
tasis;

(7) +this Management Agreement and Schedule No. 1
have been duly filed and recorded with the ICC pursuant
to 49 U.,S.7, 11303, such filing and recording will
protect Owner's *n* “ests in and to the Tguipment, and
no Fur+qar filing or recording {(or giving of notice)
in Mississippi or with any other federal government
agency is necessary in order to protect the interests
of Owner in and to the Egulipment;

(8) +to the effect set forth in subparagraph (g)
0of Section 17 heraof and as to such other matters as
Dwner shall rezasonably reguest.

\’D(D

{D}Y o©on or before the date each such lcan is made,
Manager shall deliver to Owner Certificates of Acceptance
of Manager covering the FTguipment delivered pursuant to
Section 2 hereof and relating to such loan.

(E) ©On or before the Sate each such loan is made,

anager shall deliver to Owner a Certificate of Manager

Led tHe date of such lcoan (i} acknowledging notice of the
i f Owner's right, title and interest in, to and

nder rh*s Management Agraemext to Secured Party, and (ii)

her+1fv1ng 35 to the matters set forth in paraagraph A of
this Section 25 and further to the effect that this Agree-
ment is in full force and effect and constitutes a valid
and pinding agreement of Manager, enforceable in accordance
with its terms.

v 5
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26. Additional Equipment. Manager shall not purchase or
lease (for more than ten years) additional Gondola railroad cars
("Additional Eguipment”) so J-.g as the utilization of the Fguip-
ment 13 less than Seventy-Sev -1 (77%) for a period of twelve
(12) consecutive months, or s.ch increased percentage as adjusted
pursuant to Section 6{(A) (1) hereof for the payment of management
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fees. In the event that Manager shall purchase or lease Addi-
tlanal Equipment during the term of this Agreement, all straight
and incentive per diem revenues due from the use and operation
of such Additional Eguipment shall be pooled with all straight
and incentive per di=m revenues due from the use and operation
of the Eguipment such that Owner's share of all straight and
incentive per diem revenues as described herein shall not be an
amount less than the product of (a) all straight and incentive
per diem revenues with respect to the Eguipment and the Addi-
tional Eguipment, multiplied by (b) a fraction the numerator of
whnich is t?e sum Of the products of each such unit of Eguipment
multiplied by the number of days in such period that each such
unit of Eguipment is subject to this Agreement, and the denomi-
nator of which is the sum of (i) the sum of the product of each
unit of Eguipment multiplied by the number of days in such period
that such unit of Eguipment is subject to this Section 26 and
(ii) the sum of the products of each unit of Additional Equipment
multiplied by the number of days in such period that such unit
of Additional Equipment is sublect to this Section 26; provided,
however, in the event that “anager shall lease {(for a period
1éss than ten vears) or manage additional Gondola railrocad cars
pursuant tc a lease or management agreement and the utilization
of the Equipment shall be less than the percentage of “aximum
Utilization determined in accordance with Section 6(A) (1) hereof,
all straight and incentive per diem revenues due from the use
aﬁd operation of such cars shall he added to the revenues under
subsection {a) abcve; pzovi*ed further, nothing contained herein

shall he deemed to amend Section 5 of this Agreement; provided,
further, that Manager shall receive as a management fee all such
revenues in excess of the percentage of Maximum Utilization

determined in accordance with Section 6(A)(1) of this Agreament.

Within Sixty (60) days after the end of each of the first
Three (3) guarters of each Fee Year, and within 3ixty (60) days
after the Fourth (4th) gquarter of each Fee Year, Manager shall
provide a complete accounting to Ownher of the straight and
incentive per diem revenues Jdue from the use and operation of

of the Fguipment, Additional Equipment and if applicable, any
Gondola cars under lease or manadgement agreement under the last

.

priviso of the immediately pre eding pardgLaph, and the Owner's
p;ecpdlng paragraph of this Section 26, Within Ninety (90) days
after the end of 2ach Fee \par he actual amount of such management

fee in such Fee Year shall be finally determined by OCwner, and
any additional amount owing to Manager, or any amount Jdue Owner,
shall promptly bhe remitted to the appropriate party within Ten
(10) days after written notice of the final amount in accordance
with Section 6(A)(2) of this Agreement.

27. Severability; Effect and Modificatic . of Management

Acr3pment~ﬂdJﬁgffwwAny“ﬁfé§i {60 of this Mana, euent Agreémnent
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which is prohibited or unenforceable in any ijurisdiction shall be,
azs to such jurisdiction, ineffective to the extent of such pro-
hibition or unenforceability without invalidating the remaining
provisions hereof, and any such prohibition or unenforceability

in any 3jurisdiction shall not invalidate or render unenforceable
such provision in any other Jjurisdiction.

This Management A
and completely states
to the Equipment. No va
ment Agreement and no wa
tions shall be valid unless
officers of Owner and Manager.

nt, and Exhibits hereto, exclusiv
nts of OWﬂe and Vanacer with r

Whenever the term "Owne i
ment, it shall mean Railway i
assignee, in whole or in part, ©
cluding any Secured Party.

g used in this Management Agree-
ght Car Services, Inec., and any
f Owner's right hereunder, in-

¥
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28. Execution. This Manacement Agreement may be executed
in several counterparts, but t he counterpart delivered to the
ICC for recordation shall be deemed the original counterpart and

all other counterparts shall be deemed dupL'cates thereof,

29, Law ucvplning. The terms of this “anagement Adgreement
and all rights and oblications hereunder shall be governed hy the
laws of the State of Ohio; provided, however, that the parties
shall be entitled to all rights conferred Dy 49 U.S.C. 11303 and
such additional rights arising out of the filing, registering,
recording or depositing hereof and of any assignment hereof or
out of the marking of the Fguipment as shall be conferred by the
laws of the several jurisdictions in which this Management Agree-
ment or any assignment hereof shall be filed, registered, recorded
or depcsited and any rights arising out of the marking of the
Equipment.

30, Miscellaneous.

(A) This Management Agreemant and the Exhibits hereto
shall be binding upon and shall inure to the benefit of the
parties hereto and thelr respective successors and assigns.

(B) The Section headings set forth herein are for
nvenience and reference only and are not intended to

modify, limit, describe or affect in any way the contents,
scope, intent or interpretation of this Management Agree-
ment .

IN WITNESS WHEREOF, tha parties hereto, each pursuant to
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uthority, have cauvsed this instrument to be executed

tive corporate names by duly authorized officers,
rr ctive corporate seals to be hereunto affizxed and

duly attest d, all as of the date first above written.

RAILWAY FREIGHT CAR SERVICES, INC

Owner
BY: . o L
Harvey Folly, President
Attest:
COLUMRBUS & GRPENVILLE RAILWAY COMPANY,
Manager
BY:M"W_*_m~_mm”__“Wm“,.OWQ L
Attest:
STATE OF )
: SS:
COUNTY OF )
BE IT REMEMBERED, that on the day of
1980, before me, the subscriber, a Notary Public in and for . sald
County and State, personally appeared e
of COLUMBUS & GREENVILLE RAILWAY LOMkANY “the corporation whos e

name is subscribed to and which Yehut ed the foresoing instrument,
and for himself and as such officer, and for and on behalf of
said corporation, acknowladged tnat he did execute said instru-
ment on behalf of said corporation, and that the signing and
execution of said instrument is his free and voluntary act and
deed, his free act and deed as such officer, and the free and
voluntary act and deed of gaid corroration for the uses and

purposes mentioned in said instrw..at,



IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my Notarial Seal on the day and year aforesaid.

Notary Public

STATE OF )
: S8.
COUNTY OF )
BE IT REMEMBERED, that on the _day of
1880, before me, the subscriber, a Notary Public in and for said

O '
County and State, personally appeared Harvey Polly, President of
RAILWAY FREIGHT CAR SERVICES, INC.,, the corporation whose name
is subscribed to and which executed the foregoing instrument, and
for himself and as such officer, and for and on behalf of said
corporation, acknowledged that he did execute said instrument on
behalf of said corporation, and that the signing and execution of
said instrument is his free ~nd voluntary act and deed, his free
act and deed as such officer, and the free and voluntary act and
deed of said cor-ooration for “he uses and purpcses mentioned in
said instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my Notarial Seal on the day and vear aforesaid.

Notary Public
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Specifications

P

l1iinois

SCHEDULE No. 1
TO

MENAGEMENT AGREEMENT

Manager's

Road

Number

Max imum {Both
Tuantity Inclusive)

CAGY 13,000~
13,049

Pase Price

50

Agagrecgate

$2,057,500
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EXHIBIT A
TO

MANAGEMENT AGREEMENT

CERTIFICATE OF ACCEPTANCE

Re £

ﬂ)

rence is made to that certain Management Agreement

-

Inc. and Columbus & Sreenville

o

etween Railway Freight Car Services,
Railway CZompany.

The undersigned does hereby certify that the Units whose
serial numbers are listed below have been inspected by the under-
signed, conform to the specifications for Units contained in
corraspondence from Thrall Car Manufacturing Company dated January

9, 128C addresssed to Harvey Polly, Railway Freight Car Services

o)

(Thrall Car Specifications GN-100-52-250-A), as signed, as

well as the specifications and requir nts of the Management

>

Agreement, are each marked in accordance with Section 7 of the
Management Agreement, and conform to all applicable governmental
regulations, and that the undersigned, as the Yanager's authorized

represantative, hereby accepts such Units.

Dated: , 1880

‘anager's Authorized Represent -.ive

Total Number of Units

Serial Number of Units:



